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Abstract

There is clear evidence that the number and cost of Public Liability claims against NSW Council's is increasing.

The majority of the claims are minor and relate to trips and falls on footpaths and other Council maintained areas. Many of these claims fall below Council insurance excess levels and, therefore, must be directly managed by the Council's themselves without recourse to the courts.

Meanwhile, as the insurance market is hardening, Local Government is required to adopt a more rigorous risk management systems approach rather than a reactive approach to its public liability claims.

In the past, the doctrine of non-feasance has been successfully used by NSW Local Government as an immunity from prosecution and this doctrine has now been swept aside by the recent decisions in the High Court of Australia.

NSW was one of the few areas where this doctrine had remained intact. The United Kingdom for example has not had this protection since the early 1960's and had to adopt regular inspection measures and safety audits to compensate.

This paper outlines Councils responsibilities in the management of public liability in relation to recent trends and changes, and offers some guidance and examples from the UK, Germany, and Ireland which may assist Councils as they attempt to make their public areas safer for all users.

There is no doubt that the members of our communities are becoming more active in both a physical and litigious sense. The amount being spent on infrastructure construction and maintenance is increasingly under threat from competing community demands.

 The gap between the number and magnitude of future public liability claims and Local Government’s capacity to manage this area of risk may well widen unless a risk management approach is adopted - Mind the Gap!
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Introduction

There is clear evidence that the number and cost of Public Liability claims against NSW Councils is increasing. This onerous exposure is due to the services and facilities which they offer, and the close relationship that exists between Councils and the communities they serve.

The need for substantive changes to the management of public liability risks has been accelerated by legal changes which occurred in May this year when the High Court of Australia judgement (Brodie v Singleton Shire Council) eradicated the non-feasance rule which had provided some degree of immunity to Councils for road related public liability claims.

To understand the situation facing Local Government Councils in NSW, the Foundation sponsored the author to undertake a "beyond the boundaries" Study Tour of Councils in Germany, UK and Ireland.

The purpose of the tour was to see first hand how Local Governments in these countries address public liability risks in relation to their open spaces, (particularly roads, footpaths, and playgrounds) and to provide feedback as to how our approach to the management of public liability risks can be enhanced.

LEGAL FRAMEWORK

Duty of Care

The general laws of negligence as they apply to private land owners apply equally to Local Government Authorities.

Three elements must be established by the injured person (plaintiff) to bring a successful negligence action.

1. That the Council (holder/occupier) owed the plaintiff a duty of care.

2. That the Council breached the duty of care, and

3. That the breach caused the injury, loss or damage.

To establish that Council had a duty of care there must be a proven relationship of reliance between the plaintiff and Council.

The damage arising from the act (or failure to act) also has to be reasonably foreseeable by Council.

Damages can be awarded for personal injury, property damage, and economic loss.

Councils also have a duty of care as occupiers of premises, and the development of law in this area has led to the extension of duty of care to open spaces such as parks, reserves, and foreshores, etc.

Prior to a case in 1972, when Warringah Shire Council was successfully sued for injuries sustained by a person who dived into a tidal pool, Councils had not considered open spaces such as beaches and rivers to be facilities for which they could be held liable.

Also the amounts of public liability insurance cover increased significantly as a result of this case.

Non-Feasance

The principle of non-feasance, commonly called the "Highway Rule" provided immunity against liability to highway authorities for any loss or damage caused by the state of disrepair of public carriageways, including footpaths.

The immunity had its basis in Victorian England and the philosophy behind the doctrine was to protect Local Government Authorities from civil prosecutions in respect of accidents that occurred on public carriageways. It may have been a sound remedy in those times when public liability insurance was not the norm, and any claims fell to the Parishes which controlled the roads.

There was no immunity, however, if there was negligence in relation to the construction of the road or footpath, or if there was an inadequate repair undertaken. Nor did the immunity extend to public areas such as playgrounds, parks, and other areas for which Councils are responsible

England has not had the protection of non-feasance since the early 1960's when it was probably deemed unnecessary, as much of the infrastructure was of high standard following the post World War II rebuilding.

In NSW, the doctrine, although eroded over time, has provided significant protection to its Local Government Authorities and many claims have been defended on the basis of this doctrine.

Using NSW's Statewide Mutual Scheme figures as many as 8,000 cases (out of a total of 13,700 cases) during the last seven (7) years may have relied on the doctrine.

The High Court of Australia handed down its landmark decision (Brodie v Singleton Shire Council) on 31 May this year, effectively abolishing the non-feasance defence.

The result of this ruling is that Local Government's actions and omissions as a Road Authority are now subject to the same common law principles and duty of care as its actions in all other areas.

Given that Local Government Councils are responsible for more than three quarters of Australia's road network, and the majority of public liability claims are in relation to trips, slips and falls within public roads, the implications of the loss of non-feasance immunity are significant.

What has occurred is that future defences will be based on the application of risk management techniques, rather than a non-feasance immunity approach. This is effectively a material shift of risk from the insurer to the Local Government Authorities.

OBSERVATIONS BEYOND AUSTRALIA

The approach to the management of risks observed during the Study Tour were many and varied. In some cases there were no formal systems in place, and in others, systems were being used effectively to reduce public liability risks.

Germany

In Germany, there appeared to be an acceptance of responsibility for personal actions and this was reflected in the formal inspection systems used by Local Government Authorities. Staff at all levels appeared to have some degree of responsibility for checking the areas for which they were assigned. These reports were well documented and considered by the immediate supervisors and upwardly through a formal line of authority. Given the size of some of the Local Government Authorities, and the massive amount of infrastructure they controlled, the system worked well.

On a slightly different note, the Bavarian Castles and Baroque Churches are administered by a single Statutory Body which undertakes its defect checking by its staff on a continuous basis.

Public liability claims for these popular locations was not an issue. For example, Schloss Neuschwanstein has 1.3 Million visitors per year. There has been one (1) claim for a tripping injury received in the last ten (10) years. It was successfully defended! Given that most visitors are from abroad, and the access ways are subject to icing for several months of the year, these results were surprising. However, they were considered to be "normal" in Bavarian terms.

The observation from this is that personal responsibility for the management of risks appeared to be embedded in the culture of the community, and in particular Local Government where all staff seemed to have an active role to play.

England

The two (2) Councils visited varied considerably in their nature, and approach to public liability.

Lewisham, an inner London Borough has suffered from years of infrastructure neglect as social and welfare demands attracted a significant proportion of the available resources, leaving very little for maintenance or asset replacement.

The problem had reached the stage where the response was reactive to complaints and injuries. A small team of officers were dedicated to responding to injury claims. The volume of work involved in this process was increasing, and the ability to respond within the statutory time of ninety (90) days appeared to be reducing. There was no opportunity to carry out defect or safety inspections which could have prevented some of the claims.

Close investigation of claim patterns in recent years had also revealed that many claims were from the same family, or the same street, or other groupings which indicated an abuse of the system. Apparently, this had developed from a significant number of small claims, particularly related to vehicle damage caused by poor pavements, being paid by Council following only limited investigation.

Portsmouth City Council, in contrast, which is situated on the southern coast, was completely different. It had allocated considerable resources towards risk management of its public places, especially playgrounds.

This allocation of resources had resulted from a Safety Audit which revealed that many of the playgrounds within Portsmouth were unsafe. Senior staff and the insurers recommended that a majority of the parks and playgrounds should be closed unless the problems were addressed. Upon publicity of the imminent closures, the community made strong representations to Council to upgrade these areas as Portsmouth is a heavily used destination, particularly during summer months.

As a result, the playgrounds were upgraded, or new playgrounds created to meet current standards, should their upgrading be impractical.

These examples highlighted the difference that can be achieved by engaging the community in the process, and providing adequate resources to maintain both the management systems and the infrastructure itself.

Ireland

The adoption of risk management systems in Ireland is at an early stage and dependent upon the individual Councils approach to the problem. The insurance industry, while encouraging Councils to develop systems, had not yet taken the lead in addressing the issue.

The non-feasance rule is still in place in Ireland and used to reduce the amount of the claim through negotiation rather than being used as a strict immunity.

Monitoring of public liability claims in Cork County Council, for example, had enabled feedback to operational staff so that the repeated problem areas could be improved. This relatively simple process had resulted in a reduction in claims sufficient to support a reduction in the insurance deductible amount.

Dublin Corporation, in contrast, was self insured and had a legal section which dealt with all public liability claims with the Dublin City area.

Apart from a few instances, the approach to public liability claims in Ireland was reactive.

Scotland

In Scotland the systems for the management of risks in carriageways, footpaths and footways are well developed.

These systems have been developed over the last five (5) years following an Account Commission of Scotland Review in 1996 that indicated that the cost of public liability claims were increasing. It also recognised the additional costs in processing claims, staff time, etc were being incurred by Scottish Local Government Authorities.

As a result, a Road Safety Defects Audit is used to determine the effectiveness of the systems in place, and give guidance to manage the defects.

The defence of public liability claims is reliant upon being able to demonstrate that adequate inspection, recording, and implementation systems are in place.

Inspection periods varied from three (3) day intervals in the high use areas of Edinburgh City to annual inspections in Perth and Kinross Council rural areas.

Perth and Kinross Council, as well as using hand held data capture devices, has developed a Public Reporting System where a single telephone number for all its localities redirects the incident report to individual local area offices for response.

There appears to have been a significant reduction in the number of successful claims since the introduction of the Audit approach. It does however require significant staff resources to maintain the defect inspection program, and an ongoing commitment for its continued success.

TRENDS IN AUSTRALIA

There are several areas which will influence the direction of public liability claims in the future. It is worthwhile to briefly understand the trends that are occurring within our communities, including our legal system.

Aging Population

Australia's population is aging as a result of increased lifespans, low birth rates, and the effects of the (now retiring) "baby boomers".

As this occurs, there will be more funding to support these sectors of our community, and more programs developed to meet the particular needs of this age category.

Increased Physical Activity

There has been a concerted effort by the Health Professions and Governments alike to promote physical activity for all age groups, particularly the mature age groups within our communities.

Physical activity not only improves the physical well being of people, but allows them to participate in social interactions which also adds to their quality of life.

Statewide Mutual statistics show that the majority of slips, trips and falls claims come from the 55 years and upwards age category which is understandable considering that the main form of exercise for this group is walking.

Programs such as Active Australia encourage all Australians to be more active in sport, community recreation, fitness, outdoor recreation and other physical activities.

Active Australia identifies Local Government Authorities as being providers of programs, services, and facilities and it is easy to predict that as these and other similar programs develop, there will be an increased usage of facilities such as roads and footpaths.

Increased Litigation

The often stated opinion that Australia is becoming highly litigious and perhaps equal to the United States of America, is probably an accurate opinion.

There are several reasons for this -

· Most USA States have statutory immunities in relation to their public land and facilities. Not so in Australia.

· In the UK, statutory bodies which may be required to carry out works within public lands are responsible for public liability issues. Not so in Australia.

· In both the UK and the US, Councils are generally not liable for divergences in footpaths of under ¾ inch. Germany, in a similar way, has adopted 20mm. Not so in Australia.

· In the UK the onus is placed on the plaintiff to provide evidence of the injury at the time of lodgement of the claim. This reform was to discourage speculative claims. Not so in Australia.

· Australian legal practice is following the trend of "no win - no pay" which encourages the injured person to pursue a claim.

Local Government Authorities have up until now relied heavily upon the non-feasance immunity. Now that this immunity no longer exists, Australia's "reputation" as a place of high litigation can only be strengthened unless action is taken to enact replacement immunities, or to develop appropriate risk management techniques at the Council level.

Aging Infrastructure

Australia is a relatively young country in settlement terms compared with the UK and European countries and its development has been necessarily rapid, particularly since the 1950's.

Much of the infrastructure is now reaching the end of its life and in need of replacement.

The level of investment cannot be dissociated from the condition of infrastructure and the level of defects arising. These constraints have led to Councils adopting short-term reactive measures as opposed to planned measures which would deliver better value in the long term.

The release of the Australian Infrastructure Report Card for 2001 highlights the continuing poor state of many of Australia's roads and the urgent need for better national planning and management.

The Report Card, prepared with information from infrastructure users and providers, produced the following rating for roads -

· National roads
C;

· State Roads
C minus;

· Local Roads
D

The report does acknowledge that local roads should improve over the next few years through the Roads to Recovery program, but makes it clear there is an urgent need for improved long-term planning and management of the nation's road infrastructure.

Of course, in relation to public liability, the "poor" rating for Local Roads is a significant indicator for Local Government Authorities as this rating is based on asset condition and indicates substantial defects in the extensive infrastructure for which it is entirely responsible.

Traditions, Developments

There are several elements within the public liability environment that are peculiar to Australia. These elements include our lifestyle, history, and current developments in road usage.

Australia is renowned for its easy going lifestyle. In many cases we have adopted a "she'll be right" tradition to the solving of problems. This could be the case with Local Government Authorities and their approach to public liability issues. Unfortunately, this same attitude is not adopted by an injured person.

This appears to be different to the situation in Europe where there is an acceptance of personal responsibility for personal actions taken.

Some developments that have occurred in recent years which may effect future claims include technical developments in personal transport. Skateboards, small wheeled scooters, and wheeled walking frames have all led to, and will increase the use of, public roads and footways, with a resultant increase in risk.

Statutory bodies and private persons carry out road openings and the installation of their infrastructure with sometimes little consideration of future maintenance. Unfortunately, some of these installations are made without reference, or approval and yet Local Government may be joined in any claim resulting from the act or omission of those Statutory bodies or persons.

As previously stated, Australia is a young country and it seems to be expected that its infrastructure should be of the highest quality. For example, there appears to be an expectation that footpaths should have perfectly smooth seemless concrete surfaces. This is in contrast to Europe and the UK where many heavily used streets are paved with stone and have been in use for centuries. The residents in these areas are accustomed to the unevenness of these surfaces, and appear to be able to adapt for heavy winter conditions as well.

RISK MANAGEMENT

Risk Management is the term applied to a logical and systematic method that enables organisations to minimise losses and maximise opportunities.

The main elements in the process are:

1. Establish the context

2. Identify the risks

3. Analyse risks

4. Evaluate risks

5. Treat risks

6. Monitor and review

7. Communicate and consult

The Risk Management standard  (AS/NZS 4360:1999) expands on the above elements and is recommended reading.

Risk Management systematically identifies and reduces hazards which may injure members of the public. It is integral to reducing Councils liability exposure and can be used to demonstrate that action has been taken to examine and reduce foreseable risks.

It is important to realise that the risk attaching to individual defects in roads and footpaths, for example, are wholly dependent upon the potential danger presented to individual users. Relevant factors including design, materials, construction, condition, together with user characteristics and environmental characteristics give each defect a potentially unique risk.

For this reason, it seems to be impractical to establish a common defect "standard". For example, a 20mm footpath step may be a significant risk if it is in an area used frequently by aged persons.

One (1) method of determining these site specific risks is to use a qualitative risk analysis matrix which measures the likelihood of an event occurring and the consequences.

Intervention levels can then be determined by Councils based on reasonableness and the available resources.

Ongoing monitoring, reviewing, documentation and reporting are required to ensure the process is sustained.

REMEDIES

There are several remedies available to Local Government Authorities to reduce their public liability risks.

These are generally grouped into the elimination of risk, or the minimising of risks.

Elimination or transfer of risks

The opportunity to eliminate or transfer public liability risks is somewhat limited.

Councils cannot easily close a road or a footpath. However, this may be an option if the risk exposure is high enough. Examples such as Councils selling assets like saleyards, airports, etc in the past, may have been taken on economical grounds, but such actions, would significantly reduce a Councils public liability exposure in these areas.

An example of this was observed in Kilkenny, Ireland where that Council decided to remove all the public playgrounds as they presented risks that could not be overcome without substantial investment. As an alternative, playgrounds were available at privately controlled locations, an option which seemed to be acceptable to the community.

In Munich, the approval of private operators to control the use of some of the lakes and waterways during winter effectively transferred the risk from the Authority to the private sector.

So, there may be areas where Australian Local Government can either eliminate or transfer risks without necessarily reducing the level of service to the community.

Minimise the Risks - Construction of Assets

It has always been important to construct assets correctly. The non-feasance immunity, itself, relied on this and it remains critical in the future.

Local Government Authorities must ensure that all assets are created in accordance with current standards, whether they be adopted local standards, or umbrella standards such as the Australian Standards.

Requiring particular attention are the conditions relating to Development Consents. Councils need to be diligent in creating appropriate standards for Conditions of Consent, and ensuring that they are complied with. This is very important as the creation of assets such as subdivision roads, parks, sewerage systems, drainage systems, etc become Council's responsibility and are no different in law to those created by Councils themselves.

The failure to create assets in accordance with adopted standards will create an almost indefensible exposure in public liability.

Maintenance of Assets

Local Government Authorities will be required to establish systems of regular inspection, risk evaluation and controlled maintenance of assets. It is important that the system chosen is sustainable and therefore the level of resources available must be adequate to not only maintain the risk management system but to maintain the existing assets to a safe standard.

There are many types of risk management systems being use by N.S.W. Local Government Authorities. These range from simple systems to full GIS based systems.

As far as systems that exist in the UK and Europe are concerned, the Road Safety Defects Auditing Process, by the Accounts Commission for Scotland provides a model which is producing excellent results in the reduction of public liability claims. It relies on developing proof that regular inspections have been made by adequately trained staff and that any defects found are repaired in accordance with defined responses.

The defence to claims is based on proof that all reasonable steps were taken to ensure the road, footpaths, etc was safe.

Australian proposed risk management models such as Statewide Mutuals "Best Practice Manuals" are similar in style to that described above and should enjoy similar success if applied diligently.

Immunities

There is considerable support from Local Government Authorities, and the Insurance Industry for previous immunities to be reinstated or replaced.

The Summary of Recommendations from the Report of the Public Bodies Review Committee "Public Liability Issues Facing Local Councils" (November 2000) includes recommendations for exemptions and good faith immunities. These recommendations were made prior to the 31 May 2001 High Court decision. No doubt these suggestions will be further developed in the near future.

Asset Replacement

Resources for the provision and maintenance of infrastructure are constantly under threat from competing demands. Thankfully, Local Government in Australia does not generally provide services such as housing, education, health services, and other social services which are in constant competition for resources in both the UK and Europe.
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This was particularly evident in the UK where the maintenance of infrastructure of some inner London Boroughs, such as Lewisham, had been drastically underfunded for years due to the social pressures which dictated budget allocation. In comparison, Councils such as Portsmouth viewed the provision and maintenance of infrastructure as a sound basis to address social needs.

Footpath Inspection - Lewisham, UK

Even so, it is generally agreed roads budgets are often being reduced in real terms, as communities (and State/Federal Agencies) are requiring Local Government to expand into social service areas.
Asset Management and Risk Management are therefore closely related. Local Government and the engineering profession must keep pursuing the provision of resources for asset replacement.

Engineering Involvement

The management of insurances, including public liability insurance within Local Government Authorities has traditionally been part of general administration functions.

The recent changes have meant that risk has been transferred from the insurer and future defences will rely on risk management - a logical process for which engineers are suitably qualified and capable of developing.

Indeed, it was evident in both the UK and Europe that Engineers had taken the lead in developing and maintaining these systems.

If risk management is viewed from the position of injury reduction or avoidance, rather than the reduction of costs then engineers will be actively involved and the savings will be significant - even in small Councils.

Conclusion

There is no doubt that the members of our communities are becoming more active in both a physical and litigious sense. The amount being spent on infrastructure construction and maintenance is increasingly under threat from competing community demands.

Engineers must take an active and leading role in the establishment of risk management systems to meet the needs of their Local Government areas as there has been a shift in the risk associated with public liability from the insurance industry to Local Government.

The gap between the number and magnitude of future public liability claims and Local Government's capacity to manage this area of risk may well widen unless a risk management approach is adopted - Mind the Gap!
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