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Abstract

Traditionally, the task of development assessment has been the role of the Town Planning Department.  Since July 1998, when the amended Environmental Planning and Assessment Act came into force, Accredited Certifiers have been on the scene competing with council for Construction Certificates.  It is now vital for council engineers to assess all Development Applications for their potential impact on council infrastructure and the community.  We no longer have “two bites of the cherry” – the Development Application (DA) and the Building Application (BA).  After a council approves a DA, there is a real chance that the council will never see the Construction Certificate.  We must get it right at DA stage or the consequences may be disastrous.  To do this, we must move beyond the boundaries of pure engineering work and work closely with the Town Planners to achieve the best results
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Introduction

I am a Development Engineer.  I assess development applications.  My role is very different to that of the Town Planner.  The town planner is concerned about whether an application is permissible under various planning instruments such as LEP’s and DCP’s.  I am concerned about:

· how the development will impact on Council’s aging infrastructure;

· whether it will detrimentally affect traffic in the area;

· how it will drain;

· whether the proposed parking and driveway layout will work;

· flooding; and

· whether the basement excavation may collapse taking the neighbour’s property with it  - this has actually happened! 

In this paper, I intend to discuss the important role played by council’s engineers in the development approval process. 

In the partially privatised NSW development approval process, if we don’t ask these questions of the developers, no one will. The consequences of not considering key issues before consent can be disastrous. 

 The current planning legislation can work well but only when a thorough assessment is undertaken prior to consent and when developers and council are willing to work together towards a mutually beneficial outcome.  It is this assessment and liaison, which is the important role of the Development Engineer.

Background

NSW Legislation
In NSW, developments are approved under the Amended Environmental Planning and Assessment Act.  The amended Act came into force in July 1998, bringing with it partial privatisation.  In July 1998, Building Applications, which had to be approved by a council, were replaced with Construction Certificates, which may be approved by Accredited Certifiers.

How has the amended legislation impacted on the way a council assesses development?

Prior to July 1998, a council would see a development proposal twice: at DA stage and at BA stage.  A concept proposal would be approved at development consent.  Conditions of development consent could be general and required the developer to submit additional detailed and technical documentation prior to receiving building approval.  When the building application was received by a council, the council had the opportunity to review the documentation once more and place further conditions on the building approval if required.

Since July 1998, (when Building Approvals were replaced by Construction Certificates), two options are available to the developer once he has received development consent from a council.  He may engage council or an Accredited Certifier to determine the Construction Certificate.  Unlike a building approval, a Construction Certificate does not contain any conditions.  The development either complies or it does not.  In determining the Construction Certificate, a council or an Accredited Certifier checks the submitted documentation for compliance with conditions of consent on the development approval, the Building Code of Australia and the relevant Australian Standards.

There have been positive and negative impacts of the new legislation. Some consider that it has forced councils to become better organised and improve their policies. Others consider that the effect on local government has been reduced power and an introduction of competition.

Today, when assessing development applications, a council must be more vigilant to ensure the interests of the community are protected.  Council must look into the future to see what could potentially go wrong during construction and after the development is complete, to thoroughly condition the development application.  Often, additional information must be submitted before a development is approved.  Council may not see a development proposal a second time.  The reality is that, as the Accredited Certifier being paid by the developer, one cannot be certain that all issues will be carefully considered at construction certificate stage.

Background

Woollahra Municipal Council
The Woollahra Municipal Council area has a population of 50,000 and encompasses an area of 12 square kilometres.  Located on the shores of Sydney Harbour, it covers some of Australia’s most exclusive suburbs; Point Piper, Darling Point and Double Bay, to name only three of many.  It could be estimated that a new home in the Woollahra Municipality would set you back in excess of $2 million.  This is an area with an extremely high land value.  As a consequence of the high land value, Woollahra Council receives some truly unique development applications.  Think: money is no object!

For example, this is a development application presently lodged with Council.  A high rise building, of 10 storeys, has been used as a hotel since it was constructed in the mid-1960s. This building has excellent harbour views but very few parking spaces, as few were required for hotels back in the mid-1960s. Since the Olympics, demand for hotel accommodation has declined.  The owners wish to convert the hotel into a luxury apartment block however, apartments with no parking won’t sell.  Also, Council’s planning legislation won’t permit new dwellings with no parking.  A development application has therefore been lodged with Council to construct a 29-space car stacker abutting the building.  Apparently, such mechanical devices are very common in Korea, where they are manufactured!  This is simply an example of the unique development applications received by Woollahra Council. 

Heads of Consideration – Key Issues Considered by Council’s Engineers

Infrastructure

Will the proposed development impact on council’s infrastructure during the construction phase and in the long term?

The infrastructure most commonly affected by developments is drainage.  Drainage pits in the street often conflict with proposals for vehicle access.  If the proposed driveway cannot be moved, it is necessary for the developer to relocate the drainage pit at no cost to council, according to council’s specifications.  This situation can be addressed by conditions of consent, which include an appropriate bond, council’s specifications and a finite time period in which the work may be undertaken, such as prior to issue of the Occupation Certificate.

More complex is the situation where a council drainage pipeline crosses private property.  Some councils adopt a policy of prohibiting construction over Council drainage pipelines.  The effect of such a policy is to reduce the usefulness of an affected parcel of land.  In an area, such as Woollahra, where land value is high, a policy like this would be challenged legally and council would be very likely to lose.  Woollahra Council has consequently been more flexible in its approach to properties burdened by council drainage infrastructure.  If relocation of the pipeline it not possible, the developer is permitted to build over the drainage line provided Council’s requirements are met. The line must be upgraded to a 1 in 20 year ARI standard, constructed to be maintenance free (concrete encasement) and an overland flow path provided through the site to a 1 in 100 year ARI standard.  Careful conditioning of the development consent will ensure an appropriate bond is paid, works are to the desired standard, inspections are performed during construction and certifications and work-as-executed drawings are provided to council at completion.

Reconstruction of a council drainage pipeline may appear to be an onerous additional cost to inflict on a developer.  It must be remembered however that, due to the high property values in Woollahra, the extra $20,000 a developer must spend on drainage works will be more than recouped by the additional apartment, selling for $1,000,000, which can be accommodated on the site.

After drainage, the council infrastructure, most likely to be affected by a development are street trees, and the road and footpath area.  Careless behaviour during construction can result in thousands of dollars of damage to council land.  It is therefore necessary to impose Damage Security Deposit (footpath bond) on all development applications other than “changes-of-use”, (which involve no building works).  An application for mechanical ventilation (air-conditioning) may appear, on the surface, to have no potential to damage the footpath however, the truck delivering the components may crack the footpath, creating a trip hazard for pedestrians.  The bond can then be accessed to pay for repairs. Similarly, a Tree Bond is applied to the development consent, when it is considered that damage to a street tree may occur during development. 

A number of standard conditions of consent have been devised by Woollahra Municipal Council to remind developers of their responsibility to protect the road and footpath area during construction.  When constructing a new driveway, levels in the footpath area must match existing.  A road-opening permit must be obtained prior to excavation in the road or footpath.  It is not permissible to store materials and plant on the footpath and any damage to the road and the developer must rectify footpath, incurred during construction.  

Most councils, probably, have their own versions of these conditions however, as there are no “Australian Standards” on conditions of consent, the conditions a council imposes have evolved over time to suit the locality.  For example, Woollahra Council has the following standard condition:

“Rock anchors are not permitted to be used on or below any road reserve or other Council property.”

This condition was introduced in 1997 following a Council resolution.  The councillors considered that restricting the use of rock anchors to beneath private property would limit the excavation possible on development sites thus reducing the magnitude of developments.  This condition has been applied to all development applications proposing excavation since 1997.  The result of the condition has not been a reduction in deeply excavated sites (there are plenty of large developments being approved) but rather a use of alternate lateral retention methods.  Council’s rock anchor condition serves as an interesting example of how ineffective conditions of consent can be at achieving political objectives.

Traffic

Will the development detrimentally affect traffic in the area?

The procedure adopted by a Council in assessing the impact a development will have on traffic is determined by State Environmental Planning Policy No 11 – Traffic Generating Development (SEPP 11).  This policy requires all developments, greater than a certain size, to be referred to Regional or Local Traffic Committee.  At traffic committee meetings, representatives of the Roads and Traffic Authority, the police and community representatives discuss traffic and safety matters and determine advice to Council.  It is the role of the development engineer to determine which development applications require referral to traffic committee using SEPP 11, co-ordinate the referral of the development application to traffic committee and then provide the advice of the traffic committee back to the town planner assessing the application.  

Smaller development proposals occasionally require referral to traffic committee, not because it is required by SEPP 11 but because a change to street signage, such as parking signs, is required to accommodate the development.  Referral of a development application to traffic committee can delay the application because the traffic committee meets monthly.

On occasion, the traffic committee can recommend refusal of a development application.  In mid-2000, Woollahra Council received a development application for a Persian carpet showroom in Paddington. A basement carpark was to be provided beneath the building, which appeared adequate for the needs of a luxury carpet showroom. Concern was raised by neighbouring residents and Councillors that the retail showroom could be purchased in the future by another type of retailer.  The new owner may generate a much greater demand for parking than the luxury carpet showroom.  The narrow streets of Paddington, already fully parked during the day, would simply be unable to cater to the overflow parking demand created by the retail facility particularly in sale season.  The local traffic committee therefore recommended refusal of the application.  Refusal was recommended not because of the carpet showroom but for the potential impact of the large retail building, once constructed, on parking.

Vehicle Access & Accommodation

Does the proposed parking and driveway layout work?

The reference document for parking is AS 2890.1 - 1993 “Parking facilities Part 1: Off-street car parking”.  Many councils have chosen to adopt their own parking codes to suit local conditions.

For example, the Sutherland Shire includes several hilly residential suburbs.  Sutherland Shire Council has adopted a maximum permissible driveway grade of 25%, which is greater than the maximum stipulated by the Australian Standard of 20%.  This flexibility is required in order to provided vehicular access in some locations.  At Woollahra Council, the Australian Standard has been adopted as the design standard.

The most common reason for a development application to be referred to council’s engineers is to assess the proposed vehicle access and accommodation.  Architects and draftspeople, when preparing plans, can be blind to the presence of drainage pits, power poles, trees, service pits  and steep grades in the footpath area. They may not notice driveways accessible only to 4-wheel drive vehicles and parking spaces, which would only accommodate a “Mini”.  Often a solution can be devised, which complies with the standard however, it can be the task of the development engineer to inform the applicant that off-street parking is not possible.

Flooding & Overland Flow

Will the development flood?

It may seem inconceivable, but some of the most prestigious and expensive parcels of land on Sydney Harbour are flood liable.  Flood liable land is defined by the New South Wales Floodplain Management Manual (January 2001) as land located below the level of the flood standard, which is the 1 in 100 year ARI (1% AEP) flood.  Parts of Double Bay and Rose Bay have flooded in recent memory and can be considered flood liable.

Overland flow is a more common problem.  Stormwater run-off is concentrated by natural gully lines to produce fast flowing and relatively large discharges of stormwater during high intensity rainfall.  These flows can pass through properties causing considerable property damage and personal distress.  In extreme cases a threat to the safety of the residents and general public may be caused.

When assessing development applications, it is the role of the development engineer to try to ensure that developments are protected from flooding and overland flow to the 1 in 100 year ARI Standard.  Sometimes, a developer will liaise with council prior to lodgement of the development application because it is obvious, due to the topography or proximity to a drainage structure, that flooding and overland flow may present a problem.  On most other occasions, the development engineer must detect the potential problem through careful review of the plans and council data.

Some councils in Sydney, such as Rockdale, have engaged consultants to study whole catchments, assessing flows and predicting the behaviour of floodwaters and overland flow in a range of storm events.  They are then able to provide a developer with data, which simply needs to be interpreted to suit the subject site.  For example, if the level of floodwater in the street, near the site, is known, survey data will provide a minimum habitable floor level.

Woollahra Municipal Council area has not, however, been as affected by flooding as other council areas and has not seen the need to invest tens of thousands of dollars in catchment studies.  Consequently, each developer in the Woollahra Municipality, when flooding and overland flow is considered to be a potential problem, is required to engage an hydraulic engineer to assess upstream catchment flows and determine their impact on the development.  As council accumulates a database of site-specific studies, we are able to direct developers to hydraulic engineers, who have undertaken studies in the vicinity of their site, thus reducing cost.  Woollahra Council is presently requiring 150mm freeboard for non-habitable floor levels and 300mm freeboard for habitable floor levels above the 1 in 100 Year ARI flood level or overland flow.  Wherever possible, flooding and overland flow issues are sorted out prior to development consent.

The Flooding and Overland Flow Policy, adopted by Woollahra Municipal Council, has understandably met with resistance by developers however, it is generally possible to convince them of the financial consequences they may face if their development is inundated by stormwater.  Residents of the Woollahra Municipality can be very litigious.

Site Drainage

How will stormwater run-off from the site drain AND can stormwater run-off from the site be controlled to minimise its impact on downstream properties and council drainage infrastructure?  There are two contentious drainage issues which emerge during the assessment of developments; on-site detention and private drainage easements to drain rear sloping sites.

On-site detention is a method of controlling the flow of stormwater run-off from a site following a storm event.  Introduced into NSW approximately ten years ago, it is now a widely accepted requirement.  It is essential, that if a council’s stormwater code or policy stipulates that a certain type of development provide on-site detention, it is stated as a condition of development consent.  This avoids confusion and arguments at a later stage.

Less widely accepted is the requirement for private drainage easements to drain sites which slope towards the rear.

The traditional drainage treatment for sites, which slope towards the rear, away from the street frontage, was the installation of a pump-out system.  Stormwater run-off was pumped from a sump pit back to the kerb.  For many reasons, this treatment is no longer favoured.

Developers with rear sloping sites are now encouraged to obtain private drainage easements in order to drain the stormwater run-off by gravity to the council system.  This is the approach being taken by Woollahra Council but they are not alone.  Most councils in the Sydney metropolitan area no longer favour pump-outs. Some, such as Mosman Council, prohibit pump-outs and force developers to take the rear adjoining neighbours to court (under Section 88K of the Conveyancing Act) to obtain an easement should an agreement not be reached privately.

It is very important that the method of drainage to the council system, be it gravity drainage or a pump-out, is established prior to development consent.  A concept drainage plan should be submitted to council with the development application.  If it is not in accordance with council’s policies, the opportunity then exists for council to liaise with the developer and arrange a more appropriate solution.  Conditions of consent on the development approval should refer to the approved concept plan or the approved method of drainage.  Deferred commencement consent conditions can be useful in the enforcement of drainage easements where appropriate.  Sorting out the method of drainage to the council systems, prior to development consent, is essential in the partially privatised NSW development approval process because the developer may engage an Accredited Certifier to determine the Construction Certificate.  Unless the conditions of consent specify exactly how the site should drain the Accredited Certifier will simply choose the method that best suits the needs of the development.

Geotechnical Investigations 

Is the proposed excavation feasible?

Woollahra Municipality is founded on sand.  In the more elevated areas, such as Bellevue Hill, the sand may be less than a metre deep, overlying sandstone.  In the low-lying areas such as Double Bay, the sand may extend thirty metres down and be affected by an high water table, a metre or so from the surface.  Due to the extremely high land value in the Woollahra Municipality, car parking is frequently accommodated beneath buildings.  Consequently, basement excavation for single and multiple dwellings is extremely common.  Given the sub-surface conditions (sand, sandstone and groundwater), it is very important that the feasibility of excavation is closely examined prior to development consent.  Many cautionary tales exist (in Woollahra) where this has not occurred and the neighbour’s property, and even the road, have subsided into an excavation.

Woollahra Council policy requires a geotechnical engineer’s report to be submitted to Council with a development application whenever excavation, in excess of 2m, depth is proposed.  The report must contain the results of on-site testing to determine the nature of the substrata, recommendations on excavation techniques, options for temporary and permanent site retention, footing design and construction methodology.  The development consent is then conditioned to ensure that the recommendations of the report are complied with.

Conclusion

In the past, the task of development assessment has rested with town planners.  Under the partially privatised NSW development approval process, it is necessary for engineers to take on more of the task, in order to protect the interests of council and our ratepayers.  We must go beyond the boundaries of the role usually played by council engineers.  We are the source of technical expertise within council.

A thorough technical assessment of a development proposal, prior to development consent, is vitally important.  If the development fails during/after construction (eg it floods), and it can be proven that council did not undertake a detailed assessment, a council can be legally liable.  At best, council can be taken to the Land and Environment Court for a Class 4 Appeal to invalidate the consent.  At worst, council can be sued for millions of dollars.

The purpose of this paper has been to discuss the key issues considered by council engineers at Woollahra Municipal Council when assessing development applications.  Woollahra Municipality is an affluent area with an extremely high land value.  Consequently, while some issues will be relevant in all local government areas, others may not.
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